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Facsimile No. (202) 307-0054 

Trial Attorney: Henry C. Darmstadter 

Attorney's Direct Line: (202) 307-6481 



U.S. Department 1 Justice 
Tax Division 



Please reply to: Civil Trial Section, Western Region 

P.O. Box 683 

Ben Franklin Station 
Washington, D.C. 20044 



EJO'C:RSW:HCDarmstadt 
5-11E-12177 

CMN 2002103814 



December 16,2003 



PRIVILEGED SETTLEMENT 
COMMUNICATION UNDER 
FED.R.EVID. 408 



Via Facsimile and Regular Mail 

Robert Clark 

Catherine Topping 

Hugo Zia 

FDIC 

550 17thSt.,N.W. 

Wahington, DC 20429 

Re: United States v. Federal Deposit Insurance Company, et. al 
Civil Action No. 02-1427 fUSDQ P. DC 

Dear Mr. Clark, Ms. Topping and Mr. Zia: 

In furtherance to our ongoing settlement discussions in the above-captioned action, 
enclosed please find eleven separate schedules providing the tax computations for the Benj. 
Franklin Federal Savings and Loan Association (hereinafter "Receivership") under various 
assumed scenarios. The schedules were prepared by Revenue Agent Susan Weiss following the 
IRS's review of the income tax liabilities of the Receivership as a result of the FDIC's request for 
the allowance of previously unreported deductions for interest expenses paid on the Federal 
Financial Assistance ("FFA"). The tax liabilities reflected on the enclosed schedules do not 
include any interest or penalties. In the near future, we hope to be able to furnish you with 
detailed spreadsheets setting forth the interest computations. 

The schedules detail the amount of tax owed for each year at issue based upon alternate 
methods for the taxation of FFA and upon alternate accrual periods for the allowance of the 
interest expense deductions on the FFA. These schedules are being offered by the United States 
to assist the parties in the settlement process, are based upon hypothetical assumptions and are 
subject to revision. The pertinent figures are derived from returns and amended returns filed by 
the RTC/FDIC, as receiver, and are based upon financial information supplied by the FDIC The 
returns for the periods at issue have not been formally audited by the IRS, and, of course, should 
this action proceed further, the United States retains the right to amend these figures as 
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circumstances warrant. Furthermore, the United States considers both this correspondence and 
the attached schedules to constitute statements made in connection with compromise or 
settlement negotiations and, therefore, privileged as provided under Rule 408 of the Federal Rule 
of Evidence. 

Schedule One: 

Schedule One calculates the tax liabilities for all years at issue reporting the FFA under 
the method set forth in ERS Notice 89-102. The computations ignore the alternative minimum tax 
("AMT") due on the FFA. The computations also assume that the interest expense on the FFA 
would be deductible starting in 1993. It is our understanding that this is the year that the FDIC 
contends that the Receivership had the financial ability to fully repay the FFA. Under this 
scenario, the total tax liability for all years at issue is $15,934,984.00. 

Schedule Two: 

Schedule Two calculates the taxation on FFA under IRS Notice 89-102. The AMT on 
FFA is applied which provides a 90 percent limitation on net operating losses (NOL). The 
computations also assume that the interest expense on the FFA would be deductible starting in 
1993. Under this scenario the total tax liability for all years is $41,584,671 .00. 

Schedule Three: 

Schedule Three calculates the taxation of the FFA under the Section 597 regulations. The 
computations also assume that the interest expense on the FFA would be deductible starting in 
1993. Under this scenario, the total tax liability for all years is $12,222,104.00. 

Schedule Four: 

Schedule Four excludes any taxation of FFA from the tax computations. The 
computations also assume that the interest expense on the FFA would be deductible in 1993. 
Under this scenario; the total tax liability for all years is $12,223,362.00. 

Schedule Five: 

Schedule Five assumes that IRS Notice 89-102 applies with respect to the FFA. The 
computations also assume that the deductions for interest expenses are not allowed until paid. In 
this case, none of the interest on the FFA was paid to FDIC/Corporate until 1 997. Under this 
scenario, the total tax liability for all years is $97,171,370.00. 

Schedule Six: 

Schedule Six assumes that the regulations under Section 597 apply for the taxation of the 
FFA. The computations also assume that the deductions for interest expenses are not allowed 
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until paid. Under this scenario, the total tax liability is $88,490,331 .00. 

Schedule Seven: 

Schedule Seven excludes any taxation of the FFA from the computations. The 
computations also assume that the deductions for interest expenses are not allowed until paid. 
Under this scenario, the total tax liability is $83,600,91 1 .00. 

Schedule Eight: 

Schedule Eight assumes that the FFA is taxed under the IRS Notice 89-102 and that ATM 
does not apply to the FFA. The computations also assume that interest on the FFA is accruable 
starting in 1990. Under this scenario, the total tax liability is $15,676,763.00. 

Schedule Nine: 

Schedule Nine assumes that the FFA is taxed under the IRS Notice 89-102 and that ATM 
does apply to the FFA. The computations also assume that interest on the FFA is accruable 
starting in 1990. Under this scenario, the total tax liability is $40,250,855.00. 

Schedule Ten: 

Schedule Ten assumes that the FFA is taxed in accordance with the regulations under 
Section 597. The computations also assume that interest on the FFA is accruable starting in 1990.. 
Under this scenario, the total tax liability is $1 1,633,606.00. 

Schedule Eleven: 

Schedule Eleven assumes that the FFA is excluded from tax. The computations also 
assume that interest on the FFA is accruable starting in 1990. Under this scenario, the total tax 
liability is $11,938,835.00. 
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